Transracial adoption strikes most as an appealing undertaking. People who have adopted a child of another race or been adopted by parents of another race are usually delighted by the results and consider themselves truly fortunate. People who have participated in a transracial adoption might even assert that their families have transcended race and become "post-racial." These individuals might claim they no longer take race to be an important category and designation in their daily lives and express the hope that others would come to see things in the same way.
In general, these sentiments are genuine and admirable, and this Article does not oppose transracial adoption. However, when transracial adoption is considered not from an individual's perspective, but rather as a larger socio-legal phenomenon, problems emerge. Transracial adoption, after all, is not merely adoption involving members of different races; it is also a self-consciously racialized process. Case workers, lawyers, and judges bring racial awareness to the process, and some federal statutes speak explicitly to race. A racial hierarchy often manifests in transracial adoption because of variable political clouts and ideological valorizations of various races.
In the United States, the most obvious feature of transracial adoption is that whites serve overwhelmingly as the adopting race and also exercise the most control in the adoption process. If they are part of transracial adoption, Asians, Native Americans, and African Americans, by contrast, almost always serve as the biological parents and adoptive children.
1 Members of these racial groups also have less control of the adoption process than do whites. 2 Whites who adopt children of different races are unlikely to reflect on the role white privilege plays in the process, but members of racial minority groups might react uneasily to the different roles played by the different races in transracial adoption. For some, it might seem that whites, because of their resources and * © 2013 David Ray Papke, Professor of Law, Marquette University Law School. A.B., Harvard College; J.D., Yale Law School; Ph.D. in American Studies, University of Michigan. The author thanks faculty colleagues Janine Kim, Jessica Slavin, and Michael Waxman for insightful comments on earlier drafts of this Article and Brittany Earl, Marquette University Law School 2011, and Casey Shorts, Marquette University Law School Class of 2014, for valuable research assistance.
1 While "a majority of adopted children are non-white," a majority of adoptive parents (73%) are white. SHARON Race-matching constituted a fundamental premise in American adoption for many decades. Most of the time, enough white children were available for white couples who wanted to adopt. To the extent they were adopted, non-white children were adopted by members of minority groups. According to Sandra Patton, " [t] he underlying ideology was rooted in naturalizing and normalizing the state's reproduction of White nuclear families. The goal was to have adopted children look as if they have been born into their families." 7 The process was hardly a tightly coordinated program, but surely it reflected a pervasive assumption that in both families and in society as a whole, it was best if the races stayed apart from one another.
The first major break from this pattern of race-matching occurred in the early 1950s when white Americans began adopting Asians in surprisingly large numbers. Indeed, between 1948 and 2009, fully 49% of all foreign children adopted by Americans came from, in order of magnitude, Korea, China, the Philippines, and India. 8 Assuming that some percentage of Russian adoptees has also been Asian, 9 over one-half of foreign adoptees coming to the United States have been Asian.
Among Asian adoptees, Korean adoptees are the first and largest group, 10 with white adoption of significant numbers of Koreans dating back to the Korean War. Korea had no tradition of adoption comparable to that of western countries; Koreans only used adoption to continue family bloodlines and then only with relatives and within the same surnames. 11 However, three years of armed conflict between North and South Korea and their communist and capitalist allies had left many lost, abandoned, and orphaned children in need of homes and families. In addition, Koreans tended to reject illegitimate children and especially children from "wrong blood."
12 Under the Korean family register system, citizenship passed from a father to a child, and an illegitimate child of a Korean mother and American soldier was a non-person legally and also ostracized by the general 1044   UTAH LAW REVIEW  [NO. 4  60  JOURNAL OF LAW AND FAMILY STUDIES  [VOL. 15 population. 13 Thousands of biracial children of Korean women and American soldiers were homeless or, if they were fortunate, housed in dormitories. 14 The first Americans to adopt Korean children in significant numbers were Henry and Bertha Holt, a white evangelical couple. Feeling that they had "more of the world's goods than they needed," 15 the Holts adopted eight Korean children in 1955. 16 The press called the adoptees "Korean orphans" or "Seoul orphans," but, interestingly enough, the Holts sought only what they called "mixed-blood" children, that is, children with American biological fathers and Korean biological mothers.
17 Mr. Holt actually went from Korean orphanage to Korean orphanagealmost as if shopping at competing animal shelters-looking at hundreds of children before selecting the eight he liked best. 18 Beaming with a type of white entitlement, he then gave them American names and transported them back to his large commercial farm in Oregon, where, in keeping with his beliefs, the children were raised as Christians.
19 Gathered in the Holts' living room, the children delighted an American reporter by singing:
Jesus loves the little children of the world All the children of the world Red and yellow, black and white All are precious in his sight Jesus loves all the little children of the world.
20
Beginning an ongoing practice of supporting white efforts to adopt children of different races, Congress changed the law for the Holts. The Refugee Relief Act, which had been enacted because so many refugees had hoped to leave their camps and temporary homes and to enter the United States, limited a family such as the Holts to the adoption of only two foreign children. 21 The Holts went on to found one of the first international adoption agencies, and they returned to Korea time and again to adopt additional children. By December 1957, "they had arranged for the transportation to the United States and the adoption by families all around the country of no fewer than 575 mixed-blood foundlings." 23 The Holts required that the adoptive parents be church-going Protestants, and they referred Catholics and Jews who wanted to adopt Korean children to other agencies. 24 With the Holts serving as an inspiration of sorts, the adoption of Korean children took off in the late 1950s and early 1960s. In 1961, South Korea enacted a law-the Extraordinary Law of Adoption for the Orphan Child-which encouraged Americans to adopt Korean children. 25 Not to be outdone, Congress removed the limits on how many Korean orphans could be granted the visas required for adoption. 26 The Holts converted their private efforts into a full-blown international adoption agency and were the leaders of what one scholar has labeled "the Christian-Americanist adoption movement." 27 Other agencies, mostly without the Holts' particular religious affiliations and special interest in "mixed-blood" children, also appeared. Between 1955 and 1966, American couples adopted 6,293 Korean children. 28 Within this group, 46% had white fathers, and 13% had African American fathers. 29 Eventually, the placement of ostracized bi-racial children for adoption became less prevalent, but the adoption of Korean children nevertheless continued. Of the 265,524 orphan visas granted by the United States State Department between 1948 and 2000, 92,402 or 34.8% were for children from Korea.
30
The surge in transracial adoptions involving Korean children during the 1950s and 1960s is especially noteworthy given the pronounced racism and xenophobia of the period. Indeed, as Arissa Hyun Jung Oh states, "it was nothing short of revolutionary for mostly white American families to be adopting mixed-race and full-blooded Korean children during the years before the passage of federal civil rights legislation when the U.S. remained a deeply segregated country. 37 The Korean share itself jumped from a mere 0.7% to 3.8%.
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Why did Korean children become especially popular as adoptees? Some part of the answer derives from the international tensions and politics of the 1950s. The adoption of Korean children was often thought to be patriotic. 39 With the Cold War settled fully into place, the adoption of Koreans could be seen as a way to counter the Communist menace by "saving" children. 40 They could grow up as Christian Americans rather than atheistic Communists. 41 Most importantly, Koreans acquired a reputation as a model minority group.
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Whites took them to be "superior to other racial minority groups in temperament, intelligence, and capacity for fitting into white society." 43 This rampant stereotyping could and did influence whites seeking to adopt. Furthermore, there was no Korean opposition to the adoptions by American whites, and this helped assuage guilt feelings American adoptive parents might have felt about removing children from their home country. 44 Korean adoptees could grow up to be almost "honorary whites." 47 In addition, when South Korea hosted the 1988 Olympics, the international press reported extensively on the adoption of Korean children by Americans. 48 Suggestions that South Korea was "exporting" its children embarrassed Koreans. 49 As South Korea developed rapidly and began to prosper, leading to greater personal assets and wealth, South Koreans became less likely to place children for adoption.
Other Asian nations were in a position to provide children who could be adopted by Americans, and these nations could conceivably have replaced Korea as the leading supplier. Japan, for example, provided nearly 3,000 children for adoption by Americans between 1948 and 1962. 50 Many were the children of American servicemen and Japanese women, and, as in Korea, biracial children were ostracized. This troubling cultural bias was discovered and highlighted in 1959 by American actresses Sara Buckner and Yvonne Lime. 51 Wandering the streets of Tokyo, the actresses encountered eleven half-American, half-Japanese abandoned children who were not allowed to stay in orphanages because they were biracial. 52 When word spread that the actresses had taken in the children, 100 more Japanese-American children were left on their doorstep. 53 As the American military presence shrunk, fewer and fewer of these outcast biracial children were available for adoption. At one point, Vietnam also had large numbers of children who might have been adopted. The protracted Vietnam War had orphaned many children or hopelessly separated them from their parents. When the War ended in 1975, so-called Operation Babylift flew 2,700 orphans from Vietnam to the United States for adoption. 54 However, much more than Japan or Vietnam, China emerged as the Asian nation most prepared to provide adoptable children for Americans.
The reasons for the relatively sudden rise in adoptions from China relate in part to developments in China. As in Korea and most Asian countries, westernstyle adoption was uncommon, and, furthermore, the government had in 1979 instituted a one child policy in hopes of controlling population growth. 55 Chinese citizens in general preferred a male child, and some whose first child was female 47 Id. 48 56 Girls in the orphanages constituted a pool of adoptable children. In addition, China in the 1980s was anxious to receive western currency and, in particular, American dollars. One observer reported that as of 1995 China received an average of $15,000 per adoption; a fee that did not include whatever Americans paid for travel expenses and adoption agency services. 57 Americans, anxious to adopt, perceived the situation in ways that effectively obscured issues related to transracial family building. With thoughts of a nefarious Communist regime and orphanages bursting with unwanted girls, Americans could and did think of themselves as rescuers. When adoptive parents testified before the Congressional-Executive Commission on China in 2002, they described and almost boasted of their rescues. Nancy Robinson testified that:
Inside the People's Republic of China there are thousands of children living in orphanages and foster homes. The overwhelming majority of these children are girls. Few possess more than the most basic clothing and many of them struggle with treatable medical problems. Without formal schooling or the crucial anchor of family, these orphan children face a lifetime of struggle for even the most basic employment. These are children who wait. 58 As was true with the adoption of Korean children, law was an important handmaiden in the adoption of Chinese girls by Americans. In China, the government enacted the nation's first adoption law in 1991, largely to facilitate the adoption of "orphans" by westerners. 59 There have been bumps in the road since 1991, such as the suspending of Chinese adoptions after the SARS outbreak in 2003 and the exclusion of morbidly obese adoptive parents in 2007, but in general Chinese law has facilitated speedy and reliable adoptions. 60 Furthermore, older would-be adoptive parents have been pleased to find that the age of eligibility of adopters in China is higher than it is for many adoption agencies in the United 56 States. 61 In the United States, meanwhile, the various state adoption laws are well designed to accommodate the adoption of Chinese children. 62 Overall, the practice of Americans adopting Chinese children came to surpass that of Americans adopting Korean children. 63 In 1989, China allowed only 33 children to be adopted by Americans, but a decade later the number was over 4,000 annually. 64 China had become the largest source of international adoptees for Americans. 65 The numbers grew even larger in the first decade of the twenty-first century, making the adoption of Chinese girls "a major cross-cultural story." 66 There are surely differences between the international adoption of Korean and Chinese children. For example, Americans adopting Chinese children, unlike those who have adopted Korean children, routinely travel to the children's home country to pick them up. 67 This tends not only to fuel one's sense of being a rescuer but also, presumably, engenders some degree of cross-cultural sensitivity and awareness. 68 Yet, despite the differences, Chinese adoptees, like Korean adoptees before them, achieved something of a preferred minority status among the white Americans who adopted them. Due to racial stereotyping and bias, many white Americans quite simply feel more comfortable adopting Asians than they do adopting members of other non-Caucasian racial groups. Images and descriptions of Asian children influence would-be adopters:
These descriptions suggest that Asians are superior to other racial minorities in terms of intelligence, temperament, and capacity for fitting into white society . . . . Especially for white parents with little firsthand knowledge or experience of other races, such racial imagery can profoundly influence who they are willing to adopt. These stereotypes reinforce beliefs that Korean adoption and Asian adoption more generally are socially acceptable and likely to be successful. White 61 Id. at 11-12. While some domestic adoption agencies do not welcome adoptive parents in their forties, Chinese officials routinely process applications from would-be adoptive parents under fifty years of age. 71 In addition, prioritizing the adoption of children from one minority race inevitably reflects badly on others. In particular, "motifs of model Asian America play off the construction of abject black America and failed black-white relations . . . allegedly manifest in welfare dependence, criminality, and ingratitude." 72 The stereotype of the hard-working, studious Asian, which is so prevalent in transracial adoption, is "used to discipline blacks (chastising them for their 'laziness') . . . ." Politicians such as Newt Gingrich had told Asians and Asian Americans that affirmative action would hurt their chances of obtaining university admission by advancing the interests of African Americans, and many Asians and Asian Americans accepted this interpretation. 78 Having been perceived by their adoptive parents as the ideal minority-race adoptees, academically and otherwise, some Asian adoptees internalize those sentiments and question the abilities of members of other minority-race groups.
II. THE ADOPTION OF NATIVE AMERICANS
Suggestions of white superiority are evident in not only the adoption of Asians by whites but also the adoption of Native Americans by whites. The latter variety of transracial adoption boomed at roughly the same time as the adoption of Korean children was surging, but tribal groups offered more resistance to transracial adoption than did Koreans. Eventually, demonstrating its sense of noblesse oblige, the United States Congress enacted legislation that partially shielded Native Americans from white would-be adopters.
The removal of Native American children from their families by whites has a long history in the United States. The institution of white-run boarding schools for Native American children dates back to the 1800s. In the late 1800s, the Federal Bureau of Indian Affairs developed a whole network of boarding schools, in which the children were supposed to develop an appreciation of the dominant white culture and also expunge "traces of tribal 'barbarism' that their own heritage was thought to represent." 79 According to Richard Pratt, who was the turn-of-thecentury director of the Carlisle Industrial School for Indians, a student at his school was supposed to "[q]uit being an Indian . . . ." 80 The schools were located far from the children's reservations, and the school administrators often denied children the right to speak their native languages or to participate in any tribal rituals. 81 The federal government also operated a program through which Native American children were placed on white farms, the hope being that these placements would have a civilizing effect on the children. 82 The scholar Barbara Atwood did not mince words when she said the federal programs amounted to "blatant cultural genocide." 83 These programs ended as the federal government gradually abandoned its efforts to destroy Native American cultures, but during the 1960s the Bureau of 78 Id. at 2408. 79 Indian Affairs, working along with the Child Welfare League of America, began to place Native American children in white foster homes and adoptive families. The "Indian Adoption Project," as it was dubbed, aggressively sought off-reservation placements for Native American children. 84 Officials at the Bureau of Indian Affairs and the Child Welfare League of America assumed Native American children would be better off if removed from their reservations. 85 The situation for Native American children became even more precarious in the early 1970s when the demand for healthy white infants and toddlers, who could be adopted, came to exceed the supply. 86 Would-be white adoptive parents became increasingly willing to adopt transracially. As had been the case with Asian children since the 1950s, Native American children now emerged as potentially desirable adoptees. Indeed, would-be adoptive parents could feel good about their plans because social workers and others reported that many Native American children were neglected by the adults in their apparently dysfunctional families. 87 Absent among the self-styled "rescuers" was any appreciation that many Native Americans consider the responsibility of child-rearing to be a communal task. 88 This child-rearing seemed flawed if looked at from the dominant white perspective, which assigned child-rearing duties to biological parents and more nuclear families. 89 So many whites sought to adopt Native American children that tribal leaders began to think the very future of their tribes was becoming endangered. Their children, after all, were their most precious possession. 90 Furthermore, it appeared that people who had historically been their conquerors and oppressors were once again getting just what they wanted. Adoption agencies, religious groups, and adoptive parents were prepared, it seemed, to blithely or self-righteously take children from one race and encourage them to assimilate into another.
Since what is sometimes called "Indian law" is largely federal law, those concerned with the large-scale adoption of Native American children by whites looked to the United States Congress for protective legislation. One might think at first that any efforts by Congress to treat the adoption of Native American children differently than the adoption of children of other races would present equal protection problems under the United States Constitution. However, in a somewhat surprising line of decisions, the federal courts have for the most part seen the federal government's relationship with Native Americans as "the structural relationship between sovereigns, rather than the relationship of sovereigns to disadvantaged individuals that characterizes equal protection claims." 91 The Supreme Court of the United States' decision in Morton v. Mancari 92 was especially important in clearing the way for legislation related to the adoption of Native American children. In that decision, the Court said that the Interior Department's preferential promotions of Native American employees did not present constitutional problems. 93 By emphasizing that the preference attached only to members of federally recognized tribes and concerned entities that governed those tribes in a unique fashion, therefore, the Court was not positing a counterfactual nonracial status for Indian people, but was instead demonstrating the ways the classification fulfilled the goals emerging from the unique federal relationship. 94 According to the Court, special treatment "is granted to Indians not as a discrete racial group, but, rather, as members of quasi-sovereign tribal entities whose lives and activities are governed by the [Bureau of Indian Affairs] in a unique fashion." 95 The Court went on to describe "how, over the centuries, the federal government took much land from native peoples, both promising them protection in return and leaving them in dire need of it." 96 Congress did in fact hold hearings on the adoption of Native American children in 1974, 1977, and 1978 , and leaders of Native American organizations and tribes made their plea for federal restrictions and limitations on the adoption of Native American children. In the 1978 hearings before the House of Representatives' Subcommittee on Indian Affairs and Public Lands, Native American leaders deplored the inability of adoption and social services agencies to appreciate Native American child-rearing. 97 The magnitude of Native American adoptions by whites was striking. Albert Trimble, Executive Director of the National Congress of American Indians, said that 25-35% of all Indian children had been separated from their families. 100 Citing to a nineteen-state study of Native American adoptions, Chief Calvin Isaac of the Mississippi Band of Choctaw Indians reported that Indian adoption and foster care placement rates in the various states ranged from at least two to a staggering twenty times higher than they were for non-Indians.
101 "Where the statistics were available," Isaac continued, "they showed that most of the adoptions and placements, sometimes 95 percent of them, were with non-Indian families."
102
Isaac was sure what the ramifications would be if whites continued to adopt Native American children in such high numbers:
If Indian communities continue to lose their children to the general society through adoptive and foster care placements at the alarming rates of the recent past, if Indian families continue to be disrespected and their parental capacities challenged by non-Indians social agencies as vigorously as they have in the past, then education, the tribe, Indian culture have little meaning or future.
103
A number of Catholic organizations opposed legislation to shield Native American children from adoption by whites, 104 but Congress did eventually pass the Indian Child Welfare Act ("ICWA"). 105 When the legislation made its way to the White House, President Jimmy Carter expressed reservations and almost vetoed it. 98 Id. (statement of LeRoy Wilder, Attorney, Ass'n of Am. Indian Affairs). 99 In the end, the central figure may have been Congressman Morris Udall, who had been moved by the Indians' cause and had shepherded the bill through the Interior Committee he chaired. The powerful Arizonan made his case directly to the president and let it be known that he would block a civil service bill, a White House favorite, unless the child welfare act was signed.
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ICWA began with findings of unusual directness. "There is no resource," Congress said, "more vital to the continued existence and integrity of Indian tribes than their children."
107 Congress was determined, the Act said, "to protect the best interests of Indian children and to promote the stability and security of Indian tribes and families by the establishment of minimum Federal standards for the removal of Indian children from their families . . . ."
108 If Native American children were placed in foster care or with adoptive families, Congress concluded, it was best to find homes that reflected, and were sensitive to, Native American culture.
109
Space is too limited to address ICWA in any detail, but the steps taken to give the tribes protection against their children being removed from the reservations and placed in white foster homes or adoptive families are numerous and substantial. For starters, aware of state court complicity in the untoward removal of Native American children from reservations, ICWA provides for exclusive trial court jurisdiction in foster care and adoption proceedings over any Native American child who either resides or is domiciled on a reservation. 110 For non-domiciliary children, ICWA creates what one court has called "presumptive[] tribal jurisdiction."
111 That is, if a Native American child's parents or tribe petitions, the state court is supposed to relinquish its jurisdiction.
112
The most striking substantive provisions of ICWA involve priorities in custody contests. ICWA requires that judges give a preference to members of a Native American child's family, members of the child's tribe, and any other Native American in an adoption contest with a white individual or family seeking to adopt 106 CHARLES WILKINSON, BLOOD STRUGGLE: THE RISE OF MODERN INDIAN NATIONS 260 (2005) . 107 Indian Child Welfare Act § 1901(3). 108 Id. § 1902. 109 "The Congress hereby declares that it is the policy of this Nation to protect the best interests of Indian children and to promote the stability and security of Indian tribes and families by the establishment of minimum Federal standards for the removal of Indian children from their families and the placement of such children in foster or adoptive homes which will reflect the unique values of Indian culture, and by providing for assistance to Indian tribes in the operation of child and family service programs." Id. 110 Id. § 1911(a). 111 113 This provision, more than any other, helps guard against the "raiding" of reservations by whites. Members of Native American communities are deemed the most appropriate adoptive parents of Native American children, and the assumption is clear that Native American parenting practices are to be desired for Native American children.
Might the kind of thinking that went into shielding Native American children from adoption and professing respect for Native American child-rearing within extended families also apply to African American children and their families? Some thought the similarities between Native Americans and African Americans were striking enough to justify extending ICWA to African Americans. 114 Both Native Americans and African Americans, the argument went, relied on extended families and a community-oriented approach to raising their children:
The concept of extended family is not uncommon within the African American community. There, too, by custom and tradition, if not necessity, members of the extended family (be they aunts, uncles, cousins, or grandparents-both fictive and real) have responsibilities and duties related to familial childbearing and living in general. The African American family structure-like its base root, the West African family structure-is "child-centered." As previously stated, the Native American family structure is similarly child-centered.
115
In general, this type of argument gained little traction. In order to bring African Americans under ICWA, Congress and the federal courts would have had to alter the legal understanding of tribes and tribal nations, conceptualizations that connote some degree of sovereignty. Furthermore, the type of guardian-ward relationship that Congress has been assigned by the Supreme Court for Native Americans has not been recognized for African Americans. 116 Congress might have a sense of oblige for Native Americans, but it does not extend to African Americans especially in a post-war on poverty era.
The failure to couple the adoption of African American children with that of Native American children is representative of the hierarchy among minority races as understood by whites. From the white perspective, Native Americans may not occupy a step on the minority-race ladder as high as that occupied by Asians, but Native Americans do stand above African Americans. Harvard law professor Elizabeth Bartholet observed a version of this hierarchy in play while adopting two children from South America. 117 127 has made its way to the United States Supreme Court. The Court agreed the tribal court jurisdiction provisions of ICWA were constitutional, and the opinion of the Court "constitutes an emphatic endorsement of the federal policy of protecting tribal authority in child welfare proceedings affecting Indian children, even when the tribal-will is ostensibly in conflict with parental choice." 128 The greatest resistance to ICWA seems to come from state court judges sympathetic to whites who want to adopt Native American children and who, in some cases, have actually begun raising children through foster care placements in their homes. 129 Overall, ICWA has altered transracial adoption involving Native American children. Native American tribal leaders challenged the adoption of Native American children by whites. Congress and the federal courts, manifesting the type of honorable and generous behavior that is sometimes associated with superior status, provided protection for tribal interests in Native American children. In the present, many whites would still delight in the opportunity to adopt Native American children, but whites have been, in a sense, chastised and warned by the very government they dominate. Whites now approach such adoptions with great caution and trepidation. The number of transracial adoptions in which whites adopt Native American children has dropped appreciably. 130 
III. THE ADOPTION OF AFRICAN AMERICANS
As was true with the adoption of both Asian and Native American children by whites, the adoption of African American children by whites grew more common in the 1960s. Abortion and increasingly effective contraception devices and practices had led to reductions in the number of white infants and toddlers who might be placed for adoption. 131 Numerous African American children, meanwhile, were in foster care or institutional care, and they were potentially available for adoption. 132 But alas, any advancement of racial equality through MEPA and IEAA is minimal. We know that prior to the enactment of the statutes, social work policy and practice was committed to placing children with members of the same race; this meant African Americans were the preferred adoptive parents for African American children and also did not adopt white children. 157 According to the Executive Director of the North American Council on Adoptable Children, we also "know that since the passage of MEPA children of color have been increasingly placed transracially while white children are still placed almost exclusively with same race families." 158 In reality, MEPA and IEAA are primarily designed to clear the way for white would-be adoptive parents. Federal law also implicitly "denies both the existence of systemic racism and the salience of racial and cultural differences in a racially stratified society, while claiming the moral high ground of racial 'neutrality.'"
159

CONCLUSION
This Article has offered accounts of historical developments and summaries of the current laws concerning whites adopting Asians, Native Americans, and African Americans. American whites started adopting Asian children in substantial numbers in the 1950s and grew increasingly eager to do so over time, in some cases thinking of these children almost as honorary whites. Korea and China in different periods proved cooperative in accommodating white preferences, and American lawmakers facilitated this kind of transracial adoption. Whites also began to adopt Native American children from their reservations, removing them from their families and tribes in increasingly large numbers in the 1960s and 1970s. At first, the federal government aided white adopters, but when tribal leaders resisted this variety of transracial adoption, Congress, in the spirit of noblesse oblige, enacted ICWA to protect Native American children from adoption agencies, church groups, and would-be adoptive parents. Some African Americans also complained when whites showed an interest in adopting African American children, usually through county welfare departments responsible for foster care and child protection programs. These complaints briefly slowed the adoption of African American children by whites, but ultimately Congress enacted MEPA and then amended it with IEAA. This legislation, as well as supportive courtroom decisions, cleared the way for whites who wanted to adopt African American children.
These varieties of transracial adoption obviously differ from one another, but in each of them, whites have held the superior position. Lawmakers have provided supportive legislation when necessary, and in the courts, whites, as the adopting 157 See Banks, supra note 152, at 271-72. 158 parties, have held the upper hand. 160 The importance of law, legal institutions, and legal proceedings should not be underestimated in the socio-legal phenomenon of transracial adoption, and law, legal institutions, and legal proceedings in general have been on the side of whites.
To some extent, this basic pattern illustrates what Professor Harris has characterized as a property interest in whiteness. 161 "Even though the law is neither uniform nor explicit in all instances, in protecting settled expectations based on white privilege, American law has recognized a property interest in whiteness that, although unacknowledged, now forms the background against which legal disputes are framed, argued, and adjudicated." 162 Whites who adopt children of another race are unlikely to reflect on their superior position, but members of minority groups might react angrily to white privilege in the adoption process.
On a more nuanced level, transracial adoption also reflects preferences and biases with regard to various racial minority groups. Many whites have a racial hierarchy in mind when they approach adoption, and members of minority racial groups sometimes pick up and internalize white preferences and biases. When Asian children attained their position as particularly desirable adoptees, for example, this racial preference reflected badly on members of other races, especially African Americans. Asian children were regarded as hard workers, good students, and successful assimilators, but African American children were just the opposite. Hence, they were less desirable as adoptees, as were potential adoptees from Africa itself. "Despite recent high-profile adoptions by pop culture luminaries such as Angelina Jolie and Brad Pitt and Madonna, adoptions from Africa are not viewed in the same light as adoptions from Asia." 163 The raising of children in extended families was grudgingly cast as tolerable and even honorable for Native Americans, but African American child-rearing did not seem to merit the same treatment by white lawmakers. Furthermore, there is no indication that Native Americans saw significant similarities between their child-rearing and that of African Americans. Transracial adoption, in its own way, speaks of the shift some have observed from the traditional hierarchy of whites over non-whites to a hierarchy of non-African Americans over African Americans. 164 In conclusion, individual whites who adopt children of another race admittedly have a range of motivations, and many manage to transcend racism in their adoptions and their subsequent family lives. However, transracial adoption as a socio-legal phenomenon remains racialized. Participants have preferences and
